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172; Dunn v. Miller, 75 Mo. 260; Barrell v. Title Guarantee Co., Z7 Ore. 77. 
It would seem then that a writ of possession would be unnecessary, since 
the constructive possession of the plaintiff attached immediately upon aban- 
donment by defendant. Steeple v. Downing, 60 Ind. 478; Crispen v. Hanna- 
van, 50 Mo. 536 ; Allen v. Holton, 20 Pick. 458 ; Sharp v. Johnson, 22 Ark. 79. 

Adverse Possession — Statute of Limitations — Jurisdiction of the 
Department of the Interior. — Plaintiff in 1896 as the assignee in trust of the 
H. & D. Ry. Co. commenced this action in ejectment to recover lands within 
the primary limits of land grants to his assignor. The same lands were within 
the indemnity limits of the grants to the St. P. M. & M. Ry. Co. The H. & D. 
Co. filed its map of definite location in 1867 and completed the road in 1880. 
Patent was issued to it in 1891. The defendant, Rudnick, was in possession 
under claim of homestead, since 1877. The St. P. M. & M. Ry. Co. made no 
claim to the land in question until 1883, from, which time until 1891 the -con- 
troversy was before the Department of the Interior, when the title was con- 
firmed in plaintiff's assignor. Held, defendant acquired title by adverse pos- 
session, the statute of limitations not being suspended from 1883 to 1891. 
Sage v. Rudnick (1904), — Minn. — , 100 N. W. Rep. 116. 

This decision reverses the court's former holding on the same case. Sage 
v. Rudnick, 98 N. W. Rep. 89. See 2 Mich. Law Rev. 630. The first decision 
followed Ry. Co. v. Olson, 87 Minn. 117. In reversing the case on rehearing, 
the court holds that Ry. Co. v. Olson is to be distinguished in principle, the 
parties before the land office not occupying the same relation to the property. 
The principal case seems to have the weight of authority in its support. It 
recognizes the well established principle that when a person is prevented from 
exercising his legal remedy by some paramount authority, the time during 
which he is so prevented is not to be counted against him in determining 
whether the statute of limitations has barred His right. Ry. Co. v. Olson, 87 
Minn. 117; 19 Am. & Eng. Enc. L. (2nd Ed.) 216. In view of the facts, 
however, the court held the case did not come within the rule, as the title 
passed to the H. & D. Ry. Co. upon filing the map of definite location. Schul- 
enberg v Harriman, 21 Wal. 44; Ry. Co. v. Phelps, 137 U. S. 528; Deseret 
Salt Co. v. Tarpey, 142 U. S. 241; Ry. Co. v. Baldwin, 103 U. S. 426; Toltec 
Ranch Co. v. Cook, 191 U. S. 532. While in most cases the government 
retains title to the public lands until issuance of a patent, yet railroad grants 
are usually an exception to this rule as they are almost invariably grants in 
praesenti, a patent being issued merely as evidence of the title. Tiffany Real 
Prop., §§371, 374; Ry. Co. v. Price County, 133 U. S. 496; St. P. & Pac. v. 
N. P. Ry. Co., 139 U. S. 1 ; Carter v. Ruddy, 166 U. S. 493 ; Langdeau v. 
Haines, 21 Wal. 211. The government therefore having no interest in the 
land, the title having passed to plaintiff's assignor, the courts and not the 
Department of the Interior had jurisdiction over the controversy between the 
two railroad companies. Peyton v. Desmond, 129 Fed. Rep. 1 ; Bockfinger v. 
Foster, 190 U. S. 116; P archer v. Gillen, 26 Land Dec. 34; Noble v. Ry. Co., 
147 U. S. 165. The plaintiff's right to bring ejectment not having been sus- 
pended, defendant's adverse possession had ripened into title. 



